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HOHATUE COBCTBEHHOCTHU: UCTOPUSA BOITPOCA

THE CONCEPT OF OWNERSHIP: BACKGROUND

12.00.01 — Teopwust u ucTopHsi MpaBa ¥ rocyJapcTBa; UCTOPUS YUEHHUH O ITpaBe M rocyjapcTBe
12.00.01 — Theory and history of law and state; history of the concept of law and state

Jannas paboma uccieoyem codepoicanie NOHAMUS
«COOCNBEHHOCMbY HA 6CeM dmane pa3eumusi yenogeye-
CKOU YUBUIUZAYUU OM AHMUYHOCU OO0 COBPEMEHHOCMIU.
CobcmeeHnocms — 3mM0 0CHOBA 1100020 00U eCmE8EeHHO20
cmpos u obuecmaa. CobcmeenHoCmy A6AEmMcst OCHOGHIM )C-
JIO8UEM CYUWeCMBOBAHUS 00U eCmEa U IeHCUM 8 OCHO8e 0001
9KOHOMUUecKou cucmemvl. Mnozcue ucmopuuecku 3Havumvie
UCTOYHUKY Npasd, makue Kaxk «3akonvl yaps Xammypanuy
XVIII-XVI sexos 00 H. 3, «3axonvt Mawnyy Il 6exka 00 H. 5. —
11 6exa H. 3, «3axonvl XII mabnuyy cepedurnvl V exa 00 H. 3.;
«Pycckas Ipasday XI-XII 6exos H. 3., yROMUHAIU COOCMBEH-
HOCMb, HO 8 KAXCOOM UCHOYHUKE NOHAMUE «COOCTEEHHOCTIbY
obL10 ouenb Ouppepenyuanrvno. Hcecenedosanusmu mepmu-
Ha cOOCMEEHHOCMU T00U 3AHUMAIUCL C OPEGHUX GDEMEH,
HO CNopbl U OUCKYCCUU, CBA3AHHbIE ¢ IMOU NPOOIeMOll, OCMma-
10MCcs U 6 Hacmosujee 8pems.

This paper explores the concept of «ownership» at all
stages of development of human civilization from antiquity
to the present. Ownership is the foundation of any social
order and society. Ownership is the basic condition of exis-
tence of society and the backbone of any economic system.
Many historically significant sources of law, such as: «the
Laws of king Hammurabi» of the XVIII-XVI centuries B.C.;
the «Laws of Manuy of the II century B.C. - II century A.C.;
«the laws of the XII tables» of the middle of V century B.C.;
«Russian Pravda» of the XI-XII centuries A.C., mentioned
the ownership; however, in each source the concept of
«ownership» was very differential. Researches of the term

of ownership were conducted by people since ancient times,
however, the debates and discussions related to this prob-
lem are still continued.

Knwouesvie cnosa: CO6CM8€HHOCmb, npaea cobcmeeH-
Hocmu, mepmuH ((C06cm6€HHOCmb)), ucmopus nowmAmus
C06Cm6eHHOCI’I’lu, B603HUKHOBEHUE NOHAMUSL COOCMBEHHO-
cmu, uHcmumym CO6CM88HHOCW!M, paseumue cobcmeen-

Hocmu, UCmoOYHuKku npaea COﬁCWlSeHHOCmM, cobcmeen-
HOCmMb 6 dHmMu4YHocmo, cobcmeennocms 6 pOCC‘LlZZCKOM
3aKOHOOamenbCcmaee.

Keywords: ownership, property, property rights, term
of ownership, history of the concept of ownership, emergence of
the concept of ownership, institution of ownership, ownership
development, sources of property rights, ownership in antiquity,
ownership in the Russian legislation.

Beenenne

J1J1s1 COBPEMEHHOTO TPaXKIaHCKO-TIPABOBOTO 00IIIECTBA COO-
CTBEHHOCTb BBICTYHAeT Kak KirouyeBas matdopma it ¢op-
MHPOBAaHUS U PEryJHPOBaHUS MaTepUaIbHON 0a3bl TpaxIaH-
CKO-TIPaBOBBIX M MEXIYHAPOIHBIX OTHOIICHUH.

BaxkHeiiass 5KOHOMHUYECKass U COIMAIbHAS 3HAYMMOCTD
COOCTBEHHOCTH KaK JIJIs YaCTHBIX COOCTBEHHUKOB, TaK U JJIS TO-
CyAapcTBa B LIEJIOM B YCJIOBHSX HECOBEPIICHHOW 3aKOHOIA-
TesNbHOU 0a3bl TpeOyeT OoJiee cepbhe3HBIX MCCICIOBAHUN JaH-
HOH KaTeropuu, YCTAHOBJICHUS €€ COJCPIKAaHMs, OIPe/IeICHHs
¢dbopM U BUIOB.
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AKTYaJIbHOCTb HCCIIEI0BAHUS COOCTBEHHOCTH, a TAKKE U3-
YUCHHUE ONpPEIENICHUs MOHATHUS U CONCPIKAHUS TEPMUHOJIOTHU
3a MocJIeHee BpeMsl 3HAUUTENIbHO BO3pOCiia. DTO 00YCIOBIEHO
POCTOM 3HAYMMOCTH POJIHM COOCTBEHHOCTU B UMYILECTBEHHOM
TIOJIOXKEHHUH POCCHIICKUX TPpaXkIaH, OPUANYECKIX JIUI, 12 U TO-
CyZAapcTBa B IIENIOM.

HecmoTps Ha CBOIO TPOCTOTY B TOHUMAHHUU H YTIOMHHAHHH,
COOCTBEHHOCTb C TPYJOM HOAJAETCS TOH (HOPMYIUPOBKE, C KO-
TOPOH CMOXKET COrTIACUTHCS KX IbIIL.

BceneactBue yero, usydas pasiIMuHYyIO JIUTEPATypy, €CTb
BO3MOXKHOCTh BCTPETHTh OTJIMYHTEIBHBIE APYT OT ApyTa Tep-
MHHBI, OTPEIETIAIOIIIE TOHATHE «COOCTBEHHOCTHY.

PaccmaTpuBast cOOCTBEHHOCTb OT HCTOKOB MCTOPHH, HECO-
MHEHHO, Ha4yaJbHOH U MPUMUTHBHON (GopMoOil coOCTBEHHOCTH
Oblia OOIIMHHAS, TaK Ha3blBaeMas KOJJIEKTUBHAsl, COOCTBEH-
HOCTb. Ha mpoTshkeHnu pa3BuTHs pa3/ieleHus TPya MOsSBIsCT-
Csl IMYIIIECTBEHHOE HEPABEHCTBO U, KaK Pe3yJIbTaT, BOSHUKHO-
BEHUE YaCTHOH COOCTBEHHOCTH.

OcHoBHast YacTh

CoOCTBEHHOCTD SIBJISICTCS OAHUM U3 CaMbIX JPEBHEHIINX
IOPUAMYECKUX IOHATHUH, IO3TOMY HEOOXOIUMO PacCMOTPETh
WCTOPHIO BO3HUKHOBEHUS M Pa3BUTHsI COOCTBEHHOCTH B pa3-
HBIX IUBWIN3ALMSIX.

PaccmatprBas MCTOpHIO BO3HMKHOBEHMS TEPMHHA M MHCTH-
TyTa COOCTBEHHOCTH, HEOOXOJIMMO OTMETHTh TaKOH aHTHUYHBIH
HCTOUHUK, KaK «3aKoHbI Lapst XamMmmypamnm» B nepuo X VII-XVI
BEKOB JI0 H. 3., JAHHBIl COOPHUK HE TOJIBKO YIIOMHHAET TEPMHUH
COOCTBEHHOCTB, HO M JU(P(EPEHIUPYET €r0 Ha Pa3INIHbIC BUJIBI
(cobcTBeHHOCTD ObLIA IAPCKast, XpaMoBasi, OOIIMHHAS, YaCTHAS).

Hecmotps Ha TO 4TO B «3aKOHAX)» OINpe/IeICHHE COOCTBEH-
HOCTH HE c()OpMYIMPOBAHO KaK TEPMHH, B AECHCTBUTEIILHO-
CTH pedb UJIeT 0 COOCTBEHHOCTU. COraacHo «3aKoHaM» K CO0-
CTBEHHOCTHU MOXKHO OBIJIO OTHECTH KaK JBHKUMOE (3€pHO, pao,
JI0JIKA, OpPY’KUE, IPAaroleHHOCTH U T. II.), TaK ¥ HEABMKUMOE
UMyIIecTBO (oM, mone, cax u ap.) [1]. Beskoe mokymenmne
Ha UMYIIECTBO HaKa3bIBaJIOCh, HO CEPhE3HOCTh HAKa3aHUs 3a-
BHUCENa OT GOPMBI COOCTBEHHOCTH (IBOPLIOBOE MM YACTHOE),
OT BUJIa UMYIIECTBA U MHOTUX APYIUX (haKTOPOB, IIPU KOTO-
PBIX COBEPILEHO MOCIAraTeAbCTBO HA UMYIIECTBO.

Hapr BaBunona Xammypanu (1792—-1750) sBisiicst Bbiia-
FOLIMMCS TOCYAaPCTBEHHBIM JICSATEIEM U YaWINBBIM BOCHHBIM
OpPraHM3aTOPOM, INIyOOKO M HCKPEHHE yBEPOBABLIMH B CBOIO
(batanpHy10 MUCCUIO — 00BEIUHUTE MEecOonoTaMHmIO.

B nepuon npasienHus XaMMypanu HEOJHOKPATHO ObLIO
OTMEUECHO UHTEHCUBHOE DPAa3BUTHE YACTHOH COOCTBEHHOCTU
Ha 3eMJII0. 3eMiIs MOrJla IpPOoJIaBaThCsl, CIABAThCs B apeH.y,
nepeaBaThCs 10 HACIEACTBY, O KAKHX-JIMOO OrpaHUYSHHUSX
€O CTOPOHBI OOIIMHBI HCTOYHUKU HE YIIOMUHAIIH.

Eme oauH ucropuyeckuii MCTOYHMK IIpaBa, KOTOPBIM He-
00X0IMMO YNOMSAHYTb,— «3akoHbl Many» B JlpeBHeit nnuu,
BO3HUKHOBEHUE KOTOPBIX HPOUCXOJAUT MPUMEPHO B HEPHOJ
Mmexay Il Bekom o H. 9. u I Bekom H. 3. Onpenenenue coo-
CTBEHHOCTH T10 3aKOHaM MaHy 03Ha4aeT: BCe, YTO CYILIECTBYET
B MHUpE — 3TO COOCTBEHHOCTh OpaxmaHa; BCJICICTBHE MPEBOC-
XOJZICTBA PO’KAEHHSI UIMEHHO OH (OpaxMaH) UMeEeT IpaBo Ha Bce
9T0. O0BEKTaMu COOCTBEHHOCTH 110 «MaHy» MOIIU ObITH CKOT,
JIOM, IEHbI'U, 30J10TO, IOMALIHSASL yTBAPb, OPYKUE, 36PHO U IIPO-
YK€ NPOLYKThI TUTAHUS U T. II.

B naHHOM HCTOYHMKE YK€ MHPOBOJUTCS dYeTKass I'paHb
MeX/y COOCTBEHHOCThIO M BiazeHueM. [lo 3akonam Many
CYLIECTBYIOT DPAa3JIU4YHbIE CIIOCOObI BO3HUKHOBEHHS IIpa-
Ba COOCTBEHHOCTHU: HAaclIeZIOBaHME, NOJYUEHUE B BUAE JAapa
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WM HaXOJKH, IMOKYIKa, 3aBOEBAHUE, POCTOBIIUYECTBO, HC-
noJiHeHne paboThl, MOJyYeHUE MHJIOCTBIHH, Jake ObLI U3Be-
CTEH W TakKoil crocol mpuoOpereHus mpaBa COOCTBEHHOCTH,
Kak JaBHOCTH Biaaenwus (10 ner).

T'oBopst 00 WCTOYHHMKAX BO3HUKHOBEHHUSI HHCTUTYTa
COOCTBEHHOCTH, HENb3sl HE YHNOMSHYTH M TaKOH HCTOY-
HUK, Kak PumMckoe npaBo. OHO sBISAI0CH OCHOBOIOJArar-
MM UCTOYHHKOM IpaBa BCEX CTpaH. 3HAYMTEIIbHBIN BKJIA]]
B pa3BHUTHE NpaBa, /1a U B Pa3BUTHE KYJbTYpbl B IIEJIOM,
BHecs0 Pumckoe npaso.

Xapaxtepusupys PuMmckoe mpaBo, HEOOXOANMO OTMETUTH
€ro COBEPLICHHOE IOCTPOCHHE SJIEMEHTOB OTHOIICHHH Mpo-
CTBIX TOBApOBIAAENbIEB (IOKYIaTelb U MMPOJAABEL, KPEAUTOP
U JIOJDKHUK, JIOTOBOP, 003aTENIbCTBO U T. [1.).

OnpejneneHue MOHATHIO «COOCTBEHHOCTbY» PHUMCKHE
IOpPUCTBI HE JlaBajlk, HO IIPEAINojaraioch, 4To 3To abco-
JIOTHOE TPABO IOJI30BATHCS U PACIOPSKATHCS BELIAMH C
OTPAaHUYECHHUSIMH, KOTOPHIE YCTAaHOBJIEHBI IOTOBOPOM MJIH
npaBoM. Bce HeoOXoaMMBIE MTOJI0KEHHSI OBUIH 3aKpENICHBI
B 3akoHax XII tabmu [2].

PaccmarpuBass  pa3BuUTHE  HMHCTHTYTa COOCTBEHHOCTH
B POCCHHCKOM 3aKOHO/IaTeNILCTBE, HEOOXO0AUMO YIIOMSHYTh Ta-
KOU MCTOYHHK, Kak «Pycckas [IpaBma» 1016 roga. B mannom
HCTOYHHKE OTPAXKAIOCh MPABOBOE PETyJIMPOBAHNE BCEX BHIOB
COOCTBEHHOCTH.

«Pycckas IlpaBna», kak U Jpyrue UCTOUHUKH I1paBa, KOH-
KPETHO HE OIpeJelsieT NOHSATHE «COOCTBEHHOCThY. Jlist yka-
3aHUS TPUHAJICKHOCTH BELIeH HCIIOJIb30BAIN IPUBBIYHBIC
JUTSL TOTO BPEMEHH TEPMUHBL: MO, TBOM, ero u T. 1. K TakoBbIM
00BEKTaM OTHOCST: OpYXHe, OIEXKIY, )KUBOTHBIX M IIpouee.
CoOCTBeHHUK (haKTHUECKH 00Ja/ial UMH, WU3BJICKall JOXOJIbI,
NOJIB30BAJICA, PacIopsKaics (MOT YHUYTOXATh, 3aKJII0YATh JI0-
TOBOPBI B OTHOIICHUH CBOCH COOCTBEHHOCTH, TPeOOBATH 3alIH-
ThI CBOMX IIpaB Ha Bemu u Jp.). CoOcTBeHHOCTH Ha Pycu oueHb
JIPEBHUI MHCTUTYT, CYUATaBILINICS BO BpeMmeHa «Pycckoit [Ipas-
JIbD) 00BEKTOM IMOJTHOTO TOCIIOICTBA COOCTBEHHUKA [3].

Heo6xomumo oTMeTHTh, 4T0 B Poccuu TepMHUH «COOCTBEH-
HOCTB» BO BCEM CBOEM MOJHOM M KOHKPETHOM OIPEICICHUN
Ha4MHAeT yrnoTpeOIsAThCs TOIBKO BO BpeMeHa npasieHus Exa-
tepunsl 1. JIo aToro neprnoa NnpuMeHsIIUCH YCTOSIBILIHECS B CO-
3HAHMU TIOHATHS, TAKHUE KaK «KYIULD), «OTYHHAY», KIPHIAHOE,
«TPOMBICEN», «BIageHue» [4].

HecMmoTpsi Ha BBeaeHHE TEPMHUHA «COOCTBEHHOCTBY», PaH-
HHUC TOHSTHUS, JAIOUIME €i OIpeesicHue, TaKkkKe yrnoTpels-
JIUCh U UCTIOJIb30BAIIUCH B 00MX0/1€. 3a4acTyI0 OHH BBICTYIIAIH
B KayecTBE CHHOHMMOB, a MHOIJIA YHOTPEOISUINCh B Ka4yecTBe
MIPOTUBOIOJIOKHBIX 3HAUCHHH.

B cBs3u ¢ TeM, 4TO CJIOBO «COOCTBEHHOCTBH» HE BCErIa
HCTIONB30BANIOCH Ul 0003HAYECHUsI OJHOTO M TOTO K€ SIBIIE-
HUSI, 9TO BBI3BIBAIO OYEHb OOJIBIIME PA3HOTJIACHS JJISI BBISC-
HEHHsI MPaBJMBOIO CMBICIA 3aKOHOB M INOHATHI. Hampumep,
ceHaTckuM yka3oM oT 10 centsOps 1800 rona npousBoauTcs
MIOYKAJOBaHUE 3eMellb MOCKOBCKOMY anTekapio Bunareimy
0] pa3Be/ICHHE CaxXapHOH CBEKJIBI, MPHYEM OH HaAeIsIeTCs
IIPABOM « ...BJIaJeTh MU KaK COOCTBEHHOCTBIO BO BCE BPEMs,
JIOKOJIE TIPOMBICIIOM CUM OyIeT 3aHuMarhbes» (1. 3), moj cob-
CTBEHHOCTBIO TMOJPa3yMEBACTCS «JACp’KaHHE MOJ| YCIOBHEM),
B CJlydae HECOOJIIOJICHUSI HA3BAHHOTO YCIIOBUS 3eMJIH ObLIO Be-
JICHO «O0TOHMpaTh B Ka3uHy» [5].

XOTsl TepMHH «COOCTBEHHOCTH» M BBEIHM KakK IOHSTHE,
€ro HCIOJIB3YIOT KpaifHe PeaKo, NMpHBBIYHEE M yHOOHEEe HC-
MO0JIb30BaTh TPAIUIIMOHHBIC PYCCKHUE TMPABOBBIC MOHATHIA —
«BOTUMHA»,  «JEAWHA»,  IPEAKOBIIMHA»,  «BJIAJCHUEY,
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«obnaaHue»,— K TOMY ke 0oJiee TUHAMUYHBIC, YeM YIKEe UMe-
IONIMHCS U BIOJHE C(OPMHUPOBABIIMICSA B 3aragHON KU3HU
TEPMHUH «COOCTBEHHOCTBH) [4].

Bwmecre ¢ Tem miist mepBoit mooBuHb XIX Beka 0000mHTH
BCE MOHATHSI COOCTBEHHMYECKUX OTHOIIICHUH HE TIPE/ICTABIISIIOCH
BO3MOXKHBIM, TEPMHHBI Ka3€HHOW COOCTBEHHOCTH, TBOPSIHCKOM,
KYIEYECKOH, KPECThSHCKOM OBUTH COBEPIICHHO Pa3HOOOpa3HbBI
U JUISl CO3HAHMS TOTO BPEMEHH a0COIIOTHO He 0000111aeMBl.

B pesynbraTe ypaBHEHUsI COCIIOBHBIX TIPaB, OTMEHBI BCSKOTO
poJla IpUBWIETHI U MEIJIEHHOro pa3BuTHs mpaBa B XIX Beke
C BHYIIUTEIBHBIMA ycHIusiMA 110 ucteueHnn 70-80 metT ¢ mo-
MEHTa BBIXOJIa B cBeT «J)KamoBaHHON rpaMOThI» TBOPSTHCTBY, TIO-
HSITHE «COOCTBEHHOCTBY IJIOTHO OCE/IACT B POCCHUIICKOM TIpaBe.

BUBJUOTPA®UYECKHI CITUCOK

3akjouenue

ITonBons UTOT B ONpEEICHUH MTOHATUS «COOCTBEHHOCTBY,
MOJKHO CKa3aTh, 4YTO COOCTBEHHOCTHIO IPU3HACTCS MOJHOE, a0-
COIIFOTHOE 00J1aIaHNe OTIPEICTICHHBIMU BEIIaMU, HHBIMU TIPE/I-
METaMH, KOorja COOCTBCHHHK MMECT HMCKJIFOUHTEIbHBIC MpaBa
B OTHOIIICHUH JIAHHBIX TIPEJIMETOB.

B cBsi3u ¢ Tem, 4TO JierajgbHO COOCTBEHHOCTh OIPE/ICIseT-
Csl BEChbMa KpPaTKO, JIHIIb Yepe3 TPAJAUIMOHHYI COBOKYITHOCTh
COCTABIISIIOIIMX €€ MPaBOMOYHN (COOCTBEHHHKY, KaK yKa3aHO
B 1. 1 ct. 209 I'K P®, mpunajaiexar rnpasa BiIaJeHHs, HOJIb-
30BaHMS U PACTIOPSDKEHHSI CBOMM UMYIIIECTBOM), B OTHOIICHUN
JTAHHOTO TEPMHUHA ellle Ha MPOTSHKEHUH JIOJITOTo TMEPHOo/ia Bpe-
MEHH OYlyT BOZHHUKATh CIIOPHBIC U MPOOJIEMHBIC BOTIPOCHI.
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B cmamve paccmampusaemcs cneyugpuka onpeodenenuss — KOHOOAMEIbCMEO, pecyiupyowee cghepy oopaujenus ¢ omxo-

0mx0008 NPoOU3B00CMEa U NOMpedIeHUs. 8 Kayecmee 0cob02o
obvexma npasoomuouteHull. AHAIU3UPYemcsi pocculickoe 3a-

damu npouseoocmea u nompeodnerus. BoiseieHvl meHOeHyuu
Ppaseumus. UHCMUMYmos npasa coOCMEEHHOCU HA OMXOObl
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