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NPUHIUIIBI HACJIEACTBEHHOI'O JOI'OBOPA KAK HHCTUTYTA
HACJEACTBEHHOTI'O ITPABA

5.1.3 — YactHo-1nipaBoBbIe (IIUBUIMCTUYCCKUE) HAYKH

Annomayusa. «lIpunyunel npasa» 6 npasogoll Hayke 3aHu-
Manm mecmo 0OHOU U3 8adxicHeliuux 6a3o8vlx Kamezopuil, 6e3
KOMOPbIX XapaKmepucmuxy Hu 0OHOU Ompaciu, no0ompaciu
UIU UHCIMUMYMA NPasa Helb3sl CHUMamy YelbHou U NOTHOU.
Kpome moeo, onu cryscam u c6oeobpasHvlmM Kpumepuem onpe-
Oenenus camoCmosmenbHocmu U 060coOIeHHOCU NPABOGHIX
Oepunuyuil. Ilpasosas 0okmpuna noo NPUHYUNAMU NOHUMA-
em odwue, ocHogononazarwue Havaua, uoeu, 3aKkpenieHHbvle
6 3aKoHe, U gvloensiem 00Wenpagosvie NPUHYUNDL, OMPAANCAIO-
wue codepoicanue abCcoNomMHoO 6cex ompaciell npasa, a mak-
Jice ompaciuesvle, yKasvlearoujue 0COOEHHOCMU KOHKPEMHbIX
ompacneu npasa. Onu s6us10m coboll c60eodpasnwlll GyHoa-
MeHm npago8oco NOHUMAHUS MO WU UHOU Kame2opull.

Ewe 00notl ceoeobpasnoll hyHKyuell npuHyunos npasa ciy-
JUCUM UX POTIb 8 KAYECMEe OPUECHMUPOBOUHBIX HAUA OISl PA3GU-
MUs U CO8EPUEHCTNBOBANUS 3AKOHO0AMENbLCIEA.

Bvioenenue u usyuenue npuHyuUnoe UHCMUmMyma Hacieo-
CMBEHHO20 002080PA, NOSAGUBULE2OCS 8 OMEUECIBEHHOM 3AKO-
HOOAmMenbemee CPAGHUMENbHO HeOAsHO, UMeem OCHOBONONd-
earoujee 3HaueHue KAk 8 Kauecmee 00HO2O0 U3 2/AGHbIX KpU-
mepueg onpeoenenuss e2o YelbHOCMU, CAMOCMOAMENIbHOC,
000co0IeHHOCIU, MAK U 8 KAYecmae HenoCPeoCmEeHH020 OpU-
eHmupa 05l peuleHus: NPAGoEbIX KOANUIULL 6 CIYYae GblAGIeHUs
npobena npagooeo pe2yruposanus 8 OAHHbIX NPAGOOMHOUE-

HUSIX. 3akpenjieHue dce npUHYUNo8 HaciedCmEeHHO20 0020680pa
NOCIYIHCUN HEOYEHUMBIM NOOCNOPbeM OJisi UX YCIMPAHEHUSL.

IIpunyunsl UHCMUYMAa HACIEO0CMBEHHO2 002080PA UMEHOM
8AJICHOE 3HAUEHUE 8 2PANCOAHCKUX NPABOOMHOUIEHUSX 8 NPO-
yecce Hacnedosanus. B kaxcoom omoenvrhom ciyuae npunyunsi
HANPABIeHbl HA CRPABEONUBOE OCYIYECMELEHUE HACLEOCEEH-
HbIX NPAB U UX 3aujumy.

Lenv pabomel 3axmovaemcs 6 8blOeNeHUY, U3YUeHUU U onpe-
OeneHu o NPUHYUNOE HACTEOCIBEHHO20 002080PA KAK UHCMU-
Myma HAc1eOCmBeHHO20 Npasd ¢ Yeblo COBEPUICHCINBOBAHUS
3AKOHOOAMENLCMEBA, Pe2yIUPYIOUe20 OMHOUIEHUS 8 HACTEOCMEeH-
Hom Qoeosope. OObEKMOM UCCIE006aHUSL SAGTAIOMCS NPUHYUNDL,
npucywue UHCIMUNymy Hacie0CmeeHHo20 002080pd U OMpadicd-
towue e2o ocoberHocmut. Ilpedmemom uccnedosamns 8biCmynaron
Bbl0ENIEHUE U PEaNU3aYUs NPUHYUNOE HACIEOCMBEHHO20 002080PA
KaK UHCMUmMyma Hacie0CmeeHH020 npasd.

Hccnedosanue memvl npednonazano ucnonb308anue pasHo-
00pA3HBIX MEMOO08: AHANUZA, CUHME3d, A MAKICe NPUMEHEHUE
JLO2UYECKO20 MemoOd.

Knrouesvte cnosa: npunyunsl npasda, UHCmMunym, Hacneo-
CMBEHHBII 002080D, OMPACIe8ble NPUHYUNDBI, HACTEOCTBEHHOEe
npaso, c60600a 0020680pa, paseHCME0 YUACMHUKOS, eMeuaen -
bCMBO, 00OPOCOBECHMHOCMY, CHPABEOIUBOCTIb, VHUBEDCATLHOE
npasonpeemcmeo
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Original article

PRINCIPLES OF THE INHERITANCE CONTRACT AS AN INSTITUTE OF INHERITANCE LAW

5.1.3 — Private law (civilistic) sciences

Abstract. “Principles of law” in legal science occupy the
place of one of the most important basic categories, without
which the characteristics of any branch, sub-branch or institu-
tion of law cannot be considered whole and complete.

In addition, they serve as a kind of criterion for determining
the independence and isolation of legal definitions. The legal
doctrine under the principles understands the general, funda-
mental principles, ideas enshrined in the law and highlights
general legal principles that reflect the content of absolutely all
branches of law, as well as sectoral ones, indicating the features
of specific branches of law. They are a kind of foundation for the
legal understanding of a particular category.

Another peculiar function of the principles of law is their
role as indicative principles for the development and improve-
ment of legislation.

© Konomnsuuukosa T. B., 2023

Isolation and study of the principles of institution of the
inheritance contract, which appeared in domestic legislation
relatively recently, is of fundamental importance both as one
of the main criteria for determining its integrity, independence,
isolation, and as a direct guideline for resolving legal conflicts,
if'a gap in legal regulation is identified in these relationships.
The consolidation of the principles of the inheritance contract
will serve as an invaluable help for their elimination.

The principles of the institution of the inheritance contract
are important in civil legal relations in the process of inheri-
tance. In each individual case, the principles are aimed at the
fair exercise of inheritance rights and their protection.

The purpose of the work is to highlight, study and deter-
mine the role of the principles of the inheritance contract as an
institution of inheritance law, in order to improve the legislation
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governing relations in the inheritance contract. The object of
the study is the principles inherent in the institution of the inher-
itance contract and reflecting its features. The subject of the
research is the selection and implementation of the principles
of the inheritance contract as an institution of inheritance law.

The study of the topic involved the use of various methods:
analysis, synthesis, as well as the use of the logical method.

Keywords: principles of law, institution, inheritance contract,
branch principles, inheritance law, freedom of contract, equality
of participants, intervention, good faith, justice, universal succession

For citation: Konoplyannikova T. V. Principles of the inheritance contract as an institute of inheritance law. Biznes. Obrazovanie.
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BBenenne

B cooterctBum ¢ nonoxxenusimu Koncruryuu PO «paso
HaclleloBaHus rapantupyercs» [1, . 35]. A 3Ha4uT, U NMosAB-
JICHWE WHCTUTYTa HACJEICTBEHHOIO JIOTOBOpA B CTPYKTYpE
3aKoHOAarenscTBa Poccuiickoit dexepanyivi BIIONHE JIOTHY-
HO U 00BsicHuMo. [1o cyTH, HACIICACTBEHHBIH JOTOBOP MOYKHO
00BACHUTH KaK 0(OPMIIEHHOE HOTAPUYCOM COTJIALLICHUE MEX-
Iy HacjenojareieM M HaclleJIHUKaMH O MOpsAKe Iepexona
IIpaB Ha UMYIIECTBEHHbIE [IPaBa U UMYLIECTBO HAcJe01aTers,
COBEpPILEHHOE 110 OIPE/ENIEHHBIM IpaBUiIaM HOTapUaIbHOTO
IIPOU3BOJICTBA, C YUETOM JIOTOBOPHBIX, HACIIE/ICTBEHHBIX, HOTA-
pHABHBIX NIPUHIIMIIOB U 3THYECKUX Havall.

B cootBercTBHn e ¢ ['paxkaanckuM koaekcoM (nanee — I'K)
P® «nacnencTBeHHBIN JOroBOp — JOTOBOP, YCJIOBUSI KOTOPOTO
OIPE/ICIISIOT KPYT HACJICTHUKOB M MOPS/IOK Iepexojia IpaB Ha
MMYILECTBO HACJIEIOAATENs T0CNIE ero CMEPTH K NEePEKUBIINM
HacJe10aTeNs CTOPOHAM JIOTOBOPA WM K HEPEKUBIIMM Tpe-
TBUM JIMLIAM, KOTOPbIE MOTYT IIPU3BIBATHCS K HACIIEOBAHUION [2,
ct. 1140.1]. Kak HHCTUTYT HACIEACTBEHHOTO MpaBa U HOBBIM BUJ
HACJIE/ICTBEHHOTO MPaBONPEEMCTBA, JIAHHBII JOrOBOP CTPOUTCS
Ha OOIIENPaBOBBIX U OTPACIIEBBIX IPUHIINIIAX, IPUCYIIUX HACIIE -
CTBEHHOMY IIpaBy, ¥ IPEIOCTABIISET JIONOJIHUTEIbHBIE BO3MOXK-
HOCTH U BBIOOp crioco0a mepeiaudl UMYIINeCTBa HaCleIoAaTes
B Cilydae ero cMepTH. D(PPEeKTHBHOCT MPABOBOM periiaMeHTAIIN
OTHOILICHUI HACJIECTBEHHOTO JIOTOBOPA KaK MHCTHTYTA HACIC-
CTBEHHOT'O TpaBa BO MHOT'OM 3aBHUCHT OT TOTO, HA KaKHX OCHOB-
HBIX HayaJjl, UAesX, IPUHILIMIIAX OCHOBAH JaHHBI HHCTUTYT, KaKas
CYTb BJIOKEHA B TIOHATHE KayK/I0TO MPHHIINIIA.

Eme coserckuit mpasoBen II. C. HuxuTiok BICKa3bIBal
CBOIO MO3MLHUIO: «3HAUYEHHE PUHIIUIIOB B MPOLECCE NTPABOBO-
IO PEeryJIupoBaHUsl OOIIECTBEHHLIX OTHOLIEHHH HEBO3MOXKHO
nepeoneHuTs. KauecTBo 3ak0HOB U 3((EKTUBHOCTH IMIPABO-
BOTO PETyJUPOBAHUS BO MHOI'OM 3aBHUCST OT TOrO, KaK B HUX
c(hOpMYIHPOBAHBI U PACKPBITHI IPUHIUIIED. «Kpome Toro, oHn
HMMEIOT TaKKe BBIPAKEHHOE PETyJIATHBHOE 3HAUYEHHE, KOTOpOoe
MIPOSIBISIETCS B TOM, UTO B CIIydae MPOoOeNIoB B Ipase, HeCOora-
COBAHHOCTH IIPABOBBIX HOPM MJIM 3aTPyJHEHUI B IPUMEHEHUH,
MIPaBONPUMEHUTEIbHBII OpraH JIOJDKeH PYKOBOJCTBOBATHCS
[IPaBOBBIMU IIpuHLUIAMK» [3, ¢. 20].

ITo muenuro K.B. XpawmroBa, moa mpuHIUIIaMH HACTEI-
CTBEHHOTO IIpaBa MOHUMAIOTCS «...00BEKTHBHO OOYCIIOBIICH-
HBIE, 3aKPEIUICHHbIE B IIPAaBOBBIX HOPMaX Ba)KHEHILINE MOJI0XKe-
HUSI, UMCIOLIME CTa0MIIBHBII XapaKkTep, KOTOpbIe 00yCIOBIIMBA-
0T CYHIHOCTh M OCOOCHHOCTH PETyJIUPOBAHUS HACIIEIOBaHMUS,
COJICHCTBYIOT COBEPIICHCTBOBAHUIO pErIaMEHTAllMH IOBEJe-
HUS CyOBEKTOB HACJIEICTBEHHOIO MIPaBa M HAIPaBJIAIOT MPABO-
MIPUMEHHUTEIBHYIO AesITeNbHOCTEY [4, ¢. 15].

OOpamas BHUMaHUE Ha OTPACIEBBIC NMPHUHIMIBI PEryIIH-
pOBaHUSI HACJICACTBEHHOTO JOTOBOpA, CICAYET OTMETHTh TOT
(baxT, 4TO IS peryJUpOBaHUS OTHOIICHHH, BOSHUKAIOIINX U3
3aKJIIOYEHUS] HACJIEJICTBEHHOIO JIOTOBOPA, 3aKOHOJATENb IPH-
MEHSIET Te 7K€ TIOJIOKEHHsI, YTO U JyIs 3aBeianuid. Takum oOpa-
30M, aHAJIU3 U YTOUHEHHWE OTPACIEeBBIX MPUHIUIIOB MHCTUTYTA
HaCJIEJCTBEHHOTO JOTOBOpa IIe7Iec000pa3Ho HayaTh ¢ aHaIH3a

MPUHIIMIIOB, KOTOPBIM CIIE/IyeT HACJICACTBEHHOE IIPABO B 11EJI0M
Y MHCTHUTYT 3aBEIIAHUS B YACTHOCTH.

B 0o0wmenprHATYI0 KIaCCU(PUKAIIMIO OTPACIIEBBIX MPHUHIMIIOB
HACIIEJICTBEHHOTO TpaBa BXOIAT: 1) MPHHIMI YHUBEPCAIBHOTO
HACJIE/ICTBEHHOTO TPABOIPEEMCTBa; 2) MPHUHIMI CBOOO/IBI 3aBe-
IAHYS; 3) MPUHLKI 00eCTIeYeHus IPaB U UHTEPECOB HEOOXOAH-
MBIX HACJICIHMKOB; 4) TIPUHIIUIT y4eTa HE TOJIBKO ICHCTBUTEIIBHOM,
HO U NPEJIIosiaraeéMoi BOJIM HaCHIeI0ATeNst; 5) MPUHIAI CBOOOIBI
BBIOOpA HACIIEIHUKOB; 6) MPUHIMI OXPaHbI HACIE/ICTBA OT YbUX
OBI TO HH OBUTO MPOTHUBOIPABHBIX I OE3HPABCTBEHHBIX MOCSTA-
TENBCTB; 7) IPUHLMI OXPaHbI OCHOB IPABOTIOPS/IKA U HPABCTBEH-
HOCTH, HHTEPECOB HACNEA0ATeNs], HACIeJHUKOB, NHBIX (r3Hde-
CKHX U FOPUINICCKUX JIUI] B OTHOIICHUAX 10 HACJICJOBAHUIO.

Bce oHM HaXOIAT OTpaKeHUE U B PErYJIMPOBAHUK UHCTUTYTA
HACJIE/ICTBEHHOI'0 JIOTOBOpa KaK OJIHOTO M3 OCHOBaHWM Hacien0-
Banus. OIHAKO, HCXOJS U3 JIOTOBOPHOM MPHPOIBI HACTEICTBEH-
HOTO JIOTOBOPA, CJIEIYeT BBIICIHUTD U U3yYHUTh HENIOCPEICTBEHHO
OTpacJieBbIe IPUHLHIIEI HHCTHTYTa HACIEACTBEHHOTO I0r0BOpA.

Hcxons u3 3Toro, 1enecoodpazHo pazpaboraTh KiacCu(u-
KallMI0 TPUHIUIIOB MHCTUTYTa HACJIEACTBEHHOTO I0TrOBOpA.
HecmoTpst Ha TO, 4TO HACJIEICTBEHHBIH JOTOBOP UMEET CTPYK-
Typy TPaKIaHCKO-TIPABOBOTO JOTOBOpA, OH HMEET OCOOEH-
HOCTH ¥ OTJIMYHUTENIbHbIE YEePTHl OT JPYTHX BHIOB JOTOBOPOB
B IpaxxIaHCKoM npaBe. [ToaToMy, cuntaeM HEOOXOUMBIM yKa-
3aThb MMPUHIOUIIBI HMHCTUTYTa HACJIECACTBCHHOI'O 10T0OBOpa:

— NIPUHIUI CBOOO/IBI 1OTOBOPA;

— TNPHHLMI PAaBEHCTBA YYAaCTHUKOB, DPEryJUPYEMbIX HM
OTHOIIICHU,

— TIPUHIMIT HEJOMYCTUMOCTH KaKOT0-THOO0 ITPOU3BOIEHOTO
BMEIIATENILCTBA B YACTHBIC JI€T1a;

— MPUHLIUT TOOPOCOBECTHOCTH CTOPOH;

— MPUHLINI HEU3MEHHOCTH JIOTOBOPA;

— [puHOUN cBOOOABI B (HOPMYJIMPOBAHUM  YCIIOBHM
JIOrOBOPA;

— npuniun Conventio facit legem — coriaiieHue co3aet
IPaBo;

— NPUHIUI y4€Ta S3KOHOMHYCCKU 06OCHOB3.HHBIX HUHTCPC-
COB CTOPOH;

— npuHuun Pacta sunt servanda — JOTOBOPBI JTOJDKHBI
co0Jr01aThCS;

— IPUHLHAT y4eTa HeOIAronpHsATHOTO CTEYEHUST OOCTOSITENBCTB,

— MIPUHIMI CIPaBEITMBOCTH JJOT0BOPA,;

— NPUHIHAII H€H36C)KHOCTI/I OTBETCTBCHHOCTH,

— NPHUHIMI BEIOOpA aJIEKBATHOTO CIOCO0A IPABOBOM 3aIIUTHI;

— NPUHLINT CTAaOMIBHOCTH YCIIOBHIA;

— NPUHLUI 3aKJIFOUEHHsI JOTOBOPA, KaK MPeyCMOTPEHHBIH,
TaK ¥ He MPeTyCMOTPEHHBIN 3aKOHOM HJIM WHBIMU TPaBOBBIMH
aKTaMH.

HoBusna 3akimouaercsi B MPEVIOKCHUH KOHKPETHOW Kilac-
cU(UKAIMKY TIPUHLMIIOB WHCTUTYTA HACJIEICTBEHHOTO JOTOBOpa
C y4ETOM HCCIIEZI0BAHUS BIMSHHS OTPACIIEBBIX IPUHIIUIIOB HACIIE -
CTBEHHOTO MPaBa U JIOrOBOPHOH MPUPOIBI YKA3aHHOTO HHCTUTYTA.

Bonpockl  kinaccudukannu, MOHITHS W COJCPKATEILHOU
CTOPOHBI MPUHIIMIIOB HACJIEJICTBEHHOTO IpaBa HMCCICIOBAIH
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K. B. Xpawmmos, I1. C. Hukutiok, C. I1. I'pumaes, A. M. Hemkos,
K. A. T'page, I1. B. Kpamennnnukos, C. C. Anekcees, C. H. Bpa-
Tych u Ap. LlenecooOpasHOCT pa3pabOTKU TEMBbl 3aKIIOUACTCS
B pa3paboTke KIacCH()UKAIIH IPHHIUIOB, IPICYINX HHCTUTYTY
HACIIEZICTBEHHOTO I0r0BOPa M CIOCOOCTBYIOMIMX () (heKTHBHOMY
TIPaBOBOMY PETYIMPOBAHHUIO JOTOBOPHBIX OTHOIICHHII C y4eTOM
OOIIIeTIPABOBEIX U OTPACIICBBIX PHUHITUIIOB.

OcHOBHas LeJIb HCCIENOBAHMS: H3YUHTh KIIACCHMHKAIUH
O0IIIeTIPABOBBIX U OTPACIIEBBIX IPHHIIUIIOB, OCOOCHHOCTH HACITe/I-
CTBEHHOro Jorosopa ¢ yyerom HopM 'K P® u Bbiienuts kiac-
CH(UKAINIO MPHHIIUIIOB HHCTHTYTA HACTIEICTBCHHOTO JIOTOBOPA.

Teopernyeckasi 3HAYUMOCTb HCCICOBAHUS IO3BOJIS-
€T PacHIMPHUTH MPEACTABICHUS O MPHHINIAX HACIEICTBEHHO-
TO IpaBa, UX BINSHUM HA PEryIHPOBAaHHEC MHCTUTYTa HACIE[-
CTBEHHOT'O JOTOBOpa M CO3JaHHUE KJIACCU(UKALMK PUHIIUIIOB
YKa3aHHOTO MHCTHTYTa C YYETOM €Tro JOTOBOPHON KOHCTPYK-
LM ¥ XapaKTePHbIX OCOOCHHOCTEH.

IIpakTHyeckasi 3HAYUMOCTD HCCICIOBAHNS 3aKIFOUACTCS
B TOM, YTO IIPE/UIOKEHHS U BBIBOABI HCCICIOBAHHS CIIOCO0-
cTByIOT Ooisiee A((GEKTHBHOMY INPABOBOMY pETyJIUPOBAHUIO
JIOTOBOPHBIX OTHOIICHHMI!, BBIBICHUIO U YCTPAHEHHUIO 3aKOHO-
JIaTeNbHBIX IPOOEIOB 10 BOIIPOCAM 3aKJIIOUEHHS U UCIIOTHEHUS
HACJIEICTBEHHOTO JI0TOBOPA.

OCHOBHAasl 4YacTh

[Ipexae yeM yTOYHATH M aHAIM3UPOBATh OTPACIIEBbIC MPUH-
LUIBI MHCTUTYTA HACJEJCTBEHHOIO JIOrOBOPA, LEIECO00pPa3HO
HCCIIe/IOBATh TIPUHIUITEI HACTIEICTBEHHOTO 1IPaBa B [IEJIOM H BBISI-
BUTb UX OTPAXKEHHE B MHCTUTYTE HACJIEACTBEHHOT'O JIOTOBOpA.

1. OmHIM U3 OCHOBOMIONATAIOIINX SIBISICTCS HPUHUUN CBO0O-
Obl 3a6eujanua — HaCIE0/1aTelb IPAKTHYECKH HE UMEET Oorpa-
HUYEHUH B TIOCMEPTHOM PACHOPSHKEHUH CBOUM HMYIIECTBOM.
OH BIIpaBe OMpeNeNuTh B JIAHHOM JIOKYMEHTE JFOOBIX HaCIe[l-
HHUKOB, I1IO CBOGMy yCMOTpeHI/I}O Ha3HAYUTH l'lpl/l‘{l/ITa}OLL[l/leCﬂ 501
JTOJTH, BO3JIOXKUTH Ha HAX MCIIOJIHEHHNE KaKUX-JINO0 00SI3aHHOCTEMH.

Kak onuH W3 KIIOYEBBIX NPUHLMIOB, JAHHBIA HPUHIIMI
HaXxOJUT CBOE OTPaXEHHE W B HMHCTUTYTE HACIEICTBEHHOTO
noroBopa. Tak, Hacie[oaaTellb BIpaBe 3aKIIOUUTh HaCIlel-
CTBCHHBII\/’I JlOFOBOp C J'IIOGLIM JIMIIOM HMJIU JTUIIAMHU U BO3JIOKUTH
Ha HEro BBIMIOJHCHUE MPAKTUYECKHU JIFOOBIX JeiCcTBHE. Poccuii-
CKOE€ 3aKOHO/IaTeNIbCTBO, B OTIMYNE, HAIPUMED, OT TEPMaHCKON
MOJICIIH, HE CTABUT KaKUX-TH00 OrpaHUYCHUI HA TAHHBIH epe-
YeHb. DTOT MPUHIUII SBJISIETCS CO3BYYHBIM U MPUHIIMITY «CBO-
60161 goroBopa». OnHAKO pE30HAHC BO3HHMKAET B TOW YacTH,
YTO JOTOBOPHAS MPUPO/Ia HACIEICTBEHHOTO JOrOBOpa TpedyeT
y4eTa BOJIM 00CHX CTOPOH JIaHHOH C/ICIKH, KOT'/1a HACJIE/ICTBEH-
Hasl IPUPOJA SBHO CTAaBUT B MIPHOPUTET BOIIO HACIEIOAATEIS.
Tem He MeHee HaCJIeIHUK CaM BOJICH BBIOMPATH, 3aKIJIFOYATh JIU
eMy JaHHYIO CACNKY Ha MPeaIaraéMbIX YCIOBHSAX MU HET.

@paniry3ckas xe npaBoBas JOKTpUHA aOCOJIIOTHO HE MpPHU-
EMJIET 3aKJIFOUEHHE JIOTOBOPOB, MPEUMYILECTBO OJTHOM U3 CTO-
POH KOTOPBIX UMEET B cebe CMepPTh IPYroi CTOPOHBI, HAXOMIS
9TO HE TOJILKO aMOpPaJbHBIM, HO U JIa)K€ OMACHBIM JUIS HKH3-
HU Hacnenonatens. Kpome toro, cienys mosioxxeHusM Qpan-
Iy3CKOI'0 LIMBUJIBHOTO IPaBa: «IPUHIMIT CBOOOIHONH OTMEHBI
3aBelIaHus, CIYKALIUN ISl 3aIIUThl CBOOO/IBI MpaBa 3aBelia-
HUSI, KaK MoJiararoT (paHIly3CKUe TPaBOBE/bI, COBEPIIICHHO HE
coryacyercsi ¢ 00s3aTebCTBaMH, KOTOPbIE MOTYT BOSHUKHYTh
W3 HACJICACTBEHHOTO JIOTOBOpa» [5, ¢. 743—744]. Kak Obl TO HU
OBUIO, MOXHO 3aKJIFOYUTh, YTO MPUHIIMUII CBOOO/BI 3aBELIaHUS
JUTSI HACJIEICTBEHHOTO JIOTOBOPA BCE e NMEET MECTO.

2. Ene oiMH OCHOBOTNOJIATAIONIMHA IPUHIIUI HACIIEICTBEH-
HOTO NPaBa — HPUHUUN YHUGEPCATbHO20 NPAGONDEEMCMEA.
JlaHHBIN TPUHIIKT 3aKIIF0YaET B ceOe 1Ba MOMEHTa: 1) mepexon
HacJeJCTBa KaK eIMHOrO LIEJNOro U 2) ero nepexo] B eIUHbIH
MoMeHT. CTOUT OTMETHTh, YTO HACJEACTBO IO HACJICICTBCH-

HOMY JIOTOBOPY TEPEXOIUT K HACIEAHUKY Cpa3y JKe HeToCpe-
CTBEHHO I10CJIE CMEPTH HacJie[0/1aTesIsl U BKIIIoUaeT B ceOst poB-
HO TO UMYIIECTBO, KOTOPOE OBIJIO B HEM MPOIUCAHO.

OpnHnako cornmacumcs co MHeHHeM A. A. oribl 'ajpkueBa u
I'. B. T'yauMeHKo, KOTOpbIe YKa3bIBalOT HA HAJIMYME KOJUTU3UU
B TIpaBe: NMPUHUMAsi BO BHUMaHHE IIOJIOKEHHE, YTO 3aKOHOIa-
TEJIBCTBO HANPSMYIO TOBOPUT O HACJIEJOBAHUM KaK O MEpexo-
Jie HAcJEJCTBEHHOIO MMYILIECTBA B MOPSJIKE YHUBEPCAIBHOTO
npasomnpeemctBa (ct. 1110 'K PD), Tem He MeHee maHHAs ke
CTaThsl B KAYECTBE UCTOUYHUKOB HACIIC/IOBAHUS HA3bIBACT JIUIIb
I'K PO, npyrue 3aKoHbI, CITydan, HAPSAMYIO IIPETyCMOTPEHHEIE
3aKOHOM, HU CJIOBa HE FOBOPSI O HACIECTBEHHOM J0roBope [6].

3. Ilpunyun obecneuenus npas u UHmMeEPECco8 HeOdOXOOU-
MuIx HacleOnukoe. Tak, paBuila 10JIU B HACJIEICTBE, B 0053a-
TEJIFHOM MOPSIIKE IPUYUTAOIIEHCS HACIeTHUKaM ITePBOM, BTO-
POl ¥ BOCEMOH OYepeziell, IpH 3aKIF0YSHUH HACIEICTBEHHOTO
JIOTOBOpa HE TEPSIFOT CBOCH CHJIBI, YTO HANPSMYIO MPOIHCAHO
B4. 6 cT. 1140.1 TK PO.

4. IIpunyun yuema He MONLKO OClICMEUMENbHOU, HO U
npeononazaemoii 6onu nacaedooamens — 03HA4aELT, YTO JIeh-
CTBHTEIIbHAS BOJISI HACNIEIOATENIsI BBIPa)KEHA B COCTABICHHOM
UM 3aBELIAHUH,  €CJIU 3aBEIlaHNE HE COCTABJICHO, 3aKOH HCXO-
JUT W3 TPEANONIOKCHUS, KAKUM 00pa3oM pactopsiiuics Obl
Haclle/10/1aTeslb CBOUM HMMYIIECTBOM, €CJIM Obl OCTaJCs KHB.
[Ipu 5TOM 3aKOH HCXOIUT M3 TOTO, YTO K HACIECAOBAHUIO IPH-
3bIBAIOTCA OJMKANIINE POACTBEHHUKH — HACJIEIHUKH I10 3aK0-
Hy. OTHOCHTENBHO HACJICACTBEHHOTO JIOTOBOpPA, B MEpapXHu
OCHOBAHMH HACJIEIOBAHUI JAHHBIH aKT 3aHUMAET JIUANPYoLIee
Mecto. Tak, 3aBeujanue OyleT paccMaTpUBaTHCS NPH OTCYT-
CTBHH 3aKJIFOYEHHOTO HACJIEACTBEHHOTO IOTOBOpA. 3aBeliaHue
)K€ U eCTh NIPsIMOE MCIIOJIHEHUE BOJIM Hacienoaarens [7].

5. Ilpunyun c60600vl 6b160pay Hac1eOHUKOB, NPUIBAHHBIX
K HAC1e008aHUI0, O3HAYALT, YTO C MOMEHTA OTKPBITHS HACIe-
CTBa Yy HACICJHUKOB BO3HUKACT IPABO NMPHUHATH HACIEICTBO
WIN OTKa3aThCsl OT HETO JIIOOBIM IPeIyCMOTPEHHBIM 3aKOHOM
crocoboM. B cityuae ke HaclIeICTBEHHOIO JOrOBOPa CTOPOHBI
3apaHee OOroBapHBAIOT BCE CYLIECTBEHHBLIE YCIOBHUS TAaKOTO
noroBopa. Takum 00pa3oM, HanpsAMYO JACHCTBYET HPUHIIMIT
cBOOO/IbI IOTOBOPA, U JIOTOBOP CUUTACTCS 3aKJIFOYCHHBIM JIUIIb
IIPU TOCTYKEHHH CTOPOHAMH KOHCEHCYCa 110 BCEM BOIPOCAM.
Takxum 00pazom, TOroBOpHast IPUPOJIA ATPUOPH COOTBETCTBYET
MIPUHITUITY CBOOO/IbI BEIOOpA y HACIICAHUKOB [8].

6. IIpunyun oxpanvl 0CHOG NPAGONOPAOKA U HPAGCHIGEHHO-
cmu, UHmMepecoe Hac1edo0ames, HACTeOHUKO8, UHbIX (u3uue-
CKUX U I0pUOUYECKUX JIUY 6 OMHOWEHUAX NO HACTICO06AHUIO.
CTOHUT OTMETHUTB, YTO M3-32 HOBU3HBI HHCTHUTYTA, JaHHBIE IOJIO-
JKEHHsI ellle HeJ0CTaTOvYHO NpopabortaHbl. Hampumep, B ciydae
MPYKU3HEHHOTO OTKa3a Haclie[o/iaTelisi OT HAaceJCTBEHHOrO
JIOTOBOpA, TPEeAToIaraeMblii HaCJIeAHUK MOXKET JIMIIb TOTpe0o-
BaTh BO3MeEIIEHHE yiepOa B TOH 4acTH, B KOTOPOI OH BBIITOJIHHUI
MPelyCMOTPEHHOE JIOrOBOpOoM nopyueHue. OHAKO, KaK CUUTAIOT
TEOPETHKH, JAKE TAHHOE TOJOKEHHE MOYKHO OOOWTH, YUHTHIBAsI
«CBOOOLY IPIKU3HEHHBIX PacopshKeHu [9].

7. Ipunyun oxpansvl camozo Hacieocmea om 4bux 0vl Mo
HU ObLI0O NPOMUGONPAGHBIX UL OE3HPAGCIMEEHHBIX NOCA2A-
menvcme co cmoponst mpemoux auy. Tak, Bce HEOOXOAUMBIE
Mepbl 10 OXpaHe M YIPABJICHUIO HACIEJCTBOM, KaK IPaBHIIO,
OCYIIECTBIISIET HOTAPUYC 110 CBOEH MHUIIMATHUBE, 10 MUCbMEHHOM
VMHUIAATUBE HACIIETHUKOB WM K€ JPYIHX MPUYACTHBIX JIUIIL
Kpome Toro, TaHHOMY HPUHIUITY COOTBETCTBYIOT M MOJOKEHHUS
OTHOCHUTENIFHO HEIOCTOWHBIX HACIECIHUKOB. 3aKOHOAATENb Hps-
MO TIPEyCMaTPUBAET, YTO HACJIEACTBEHHBIH I0OTOBOP HE JJOIKEH
MIPOTUBOPEYUTH AAHHBIM TIpaBUiIaM. Takum o0pa3om, HE MOTYT
HACJIEIOBATh TE JIMLA, KOTOPbIe YMBIIIIEHHO COBEPIIIIH TPOTH-
BOIPABHBIE JCUCTBUS MPOTHUB HACIIENOAATEIIS MU MCIIOIHEHHUS
ero nocnenHeit Bomu [10].
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TakuM 00pa3oM, MOKHO CIeNaTh BBIBOJ, YTO OCHOBHEIC
MIPUHIMIIBI HACJIeZI0BaHHUs KaK TAaKOBbIE MMEIOT JOCTATOYHO
[IOJIHOE OTPAKCHHWE B HMHCTUTYTE HACJIEACTBEHHOTO JOTOBO-
pa. OHAaKO ¥ OCOOEHHOCTH, BBITEKAIOLIHE U3 €0 JTOTOBOPHON
TIPUPO/BI, CIIEYET TaK)Ke NPUHIUMATh BO BHUMaHHE.

1. Kak yxe ObUIO yIMOMSIHYTO BBIIIE, OAHMM W3 MPHHIIUIIOB
JIOroBOpa SIBISIETCS €ro cgododa. HecMOTpss Ha ero mnpaxrude-
CKYIO WJICHTHYHOCTh IIPUHIUITY CBOOOIBI 3aBEI[aHNs, 10T OBOPHBIH
XapakTep Bce ke TpedyeT OoJiee IeTAIBHOTO BBIIEIICHHSI HEKOTOPBIX
acrekToB. Tak, JaHHBIN MPUHILMIIL, TPEXK/IE BCETO0, IPEANoIaraeT:

— BO-TIEPBBIX, CaMO IPaBO 3aKIIOYaTh TAHHBIA aKT WIH HE
3aKJII0YaTh: HUKTO HE MOYKET 3aCTABUTH JIMIO BCTYIUTh B HACIIE-
CTBEHHBIE IPABOOTHOIIEHHS 0€3 €ro COracus;

— BO-BTOPBIX, CBOOO/THBII BBIOOP KOHTpAreHra: Tak, caMma Hop-
Ma O HacJIeCTBEHHOM JIOrOBOpPE OMPEAEIISIET, YTO HacIe0iaTeNb
BIIpaBe 3aKJIFOYUTh HACIIEICTBEHHBIN IOTOBOP C <«JTIOOBIM U3 JIHII,
KOTOpbIE MOTYT MNPHU3bIBATHCS K HACIICIOBAHUIO»; KPOME TOrO,
HACIIEZICTBEHHBIN JIOTOBOP 3aKIIFOYUTH B IIOJIB3Y HECOBEPIICHHO-
JIETHErO MOJKET TOJIBKO €r0 3aKOHHBIN MPEICTABUTEb;

— B-TPEeTBUX, CBOOO/Ia ONpeAeICHNUs YCIOBHI IOrOBOpa: Hace-
JI0JIaTeNb MOYKET yKa3aTh IPEIMETOM J0r0BOpa JTI000E CBOE MMY-
IIECTBO, HE MPOTHBOpEYAILIEE 3aKOHOATENIbCTBY, U T. 1. [11].

MO>KHO 3aKITIOUUTb, YTO TPHHIAIT CBOOOBI JOTOBOPA JIIS
HACJIECTBEHHOI'O JOrOBOPA TAKXKe UMEET CBOE MECTO.

2. Pagencmeo y4acmHuuKkoe pezyniupyemvix OmHOUieHUIL.
DuKcHpyst ATOT NPUHLIMII, 3aKOH 3aKPEIUISET PABEHCTBO BO3MOXK-
HOCTEH, MPU3HABAEMbIX M 00ECIICUMBACMBIX I'PAXKIAHCKHM Ipa-
BoM. [1o cyTH, 3TO paBEeHCTBO BBIPAKAETCSI B TOM, UTO BCE y4aCT-
HUKH TPKIAAHCKUX TPABOOTHOLICHUH HAJIEISIIOTCS TPaKIaHCKON
MPABOCIIOCOOHOCTBEO KaK OMPEACIICHHON MEPOi COIMATIBHBIX BO3-
MOXKHOCTeH B chepe IPUMEHEHHS IPaKIaHCKOro Ipasa [12].

MO’KHO J1 cieNaTh BEIBOZ O PAaBEHCTBE YYaCTHUKOB B HACIIE/I-
CTBEHHOM JIOTOBOPE, MJIM MBI CKOpEe MOXKEM T'OBOPUTH O MPHO-
purere Bonu Hacnenoaarensi? C OlHOM CTOPOHBI, KaK yxe ObLIo
CKa3aHo, CJIeMys IMPUHIMIIAM CBOOOJBI 3aBEIIAHUS M CBOOOJIBI
JIOTOBOPA, HACJIEIHUK CaM BOJEH NPUHUMATh PELICHUE, 3aKII0-
YaTh JIM My JIOTOBOp Ha JaHHBIX YCcIoBUsIX. C Apyroi CTOPOHEI,
cama Ipupo/ia HaCJIEICTBEHHOIO JOr0OBOPa MIMEHHO KaK HHCTUTY-
Ta HACJIEACTBEHHOI'O MpaBa JAOJDKHA MCXOAUTH U3 TOTO, YTO JaH-
HBII aKT SIBJISIETCS] BBIPOYKEHNEM UMEHHO TTOCIIeIHeN BOJM JIULA,
1 HUYTO HE MOXKET B JAHHOM CIIy4yae CTaBUTh €€ [10J] COMHEHHUE.

3. Hedonycmumocmov Kakozo-iubo npou3BoibHO20 éme-
wiamenvcmea 6 uacmmuuple Oend. JJaHHBI TPUHLIUIN Tpea-
CTaBJsIeT CO00M caMOOrpaHHYEHHE IOCYAapCTBa, KOTOPOEe TEM
caMbIM 00s13yeTcsT He BMEIIMBATHCS B JIeNla M OTHOIICHUSI, SIBIISI-
1omuecs cepoil YaCTHBIX MHTEPECOB U IPECEKATh HE3AKOHHBIE
NeWcTBUS MHBIX JHL. Kak cam 1OroBOp, Tak M Haclie0BaHHE
SIBIISIFOTCSI UMEHHO JIMYHBIMH WHTEPECaMU JIHILIA.

4. /lobpocosecmnocms cmopon npu 3axKal04eHuu 0020-
6opa. CTOPOHBI I0TOBOpA JIEHCTBYIOT U3 OJlarux MO0y XJIeHUN
Jpyr K Apyry. Tak, 1aHHbBII OIPUHLIKI IPEATIONAraeT, 4To, BCTY-
masi B Kakne-1u00 MpaBOOTHOIICHHUS, JIIO W3HAYAIBHO IIpe-
CcllefyeT JIUIIb COOJII0ICHUE CBOETO 3aKOHHOT0 MHTEepeca, UCXO-
ISl 13 TIOJIOYKEHU HPaBCTBEHHOCTH 1 Mopan# [ 13].

5. Ilpunyun neusmennocmu 002060pq. JaHHBIA TPUHINI
NPEIOoNaraeT yCTaHOBICHUE CTAOMIBHOCTH B OTHOIICHHSX CTO-
POH B COOTBETCTBUH C B3SITHIMU Ha ce0st o0s3arenbeTBamu. Hens-
MCHHOCTB JOTOBOPA BBIPAYKACTCs, BO-IICPBLIX, B HEAOITYCTUMOCTH
OJTHOCTOPOHHET0 OTKa3a OT JOrOBOPHBIX 00s3atesbeTB (cT. 310
I'K P®), BO-BTOpBIX, B COXpaHEHHE B CHJIE YCJOBHH JOrOBOpa,
€CIIU TI0CTIEe er0 3aKJIFOYEHHS MPUHUMACTCSI HOBBIN 3aKOH, YCTa-
HaBJIMBAIOLWI MHBIE ITpaBuIIa JyIs CTOpoH (cT. 422 'K PO).

B HacnencTBeHHOM JIOroBOpe HACIEI0AATENb MOXKET B JIF000E
BpeMsi OTKa3aThCsl OT €ro HCIIOJTHEHHS, BO3MECTUB, OJTHAKO JIPY-
TOii CTOPOHE TE PacXO/ibl, KOTOPbIE OHA OHECA IIPY UCIIOTHEHUN
YCIIOBUH JAHHOTO JOTOBOpA.
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6. Ce0b00a ¢ popmynuposanuu ycnoeuii 0ozoeopa. B coot-
BercTBUHM C 1. 4 cT. 421 'K P® ycnoBus porosopa onpeness-
I0TCSL 110 YCMOTPEHHUIO CTOPOH, KPOME CIIy4daeB, KOTrJa COIep-
JKaHHEe COOTBETCTBYIOILETO YCIOBHS MPEANHCAHO 3aKOHOM HIIH
MHBIMH [IPaBOBLIMH aKTaMu. B cirydasix, korja yclioBUe JI0roBo-
pa IpeaycMOTPEHO HOPMOH, KOTOpasi MPHUMEHSETCS TIOCTOJIBbKY,
IIOCKOJIBKY COIJIAIIEHUEM CTOPOH HE YCTAHOBJIEHO HHOE, CTO-
POHBI MOTYT CBOMM COIVIALIEHHEM HCKIIOUNTH €€ NPHMEHCHHUE
MO0 YCTaHOBHTH YCIOBHE, OTIMYHOE OT MPEIYCMOTPEHHOTO
B Hell. Ilpu oTcyTcTBUM Takoro coryaiieHus ycioBUe J0roBopa
OTIpe/IeISIeTCS TUCTIO3UTHBHON HOPMOH.

7. IIpunyun Conventio facit legem — coznawenue co3oa-
em npago. Eciy B 1oroBOpe HET MPU3HAHHBIX MTPaB KaKOH-TTHO0
CTOPOHBI, TO 9TO HE COTJIAIICHHE, MOCKOJIbKY MPHHIIMI Hapy-
mreH. Takash KOHCTPYKUUS IOPHIMYECKH HECOCTOATENbHA —
00s13aTeNbCTBa HE BO3HHUKAIOT, a, CJIEJOBATEIEHO, JOTOBOPHEIE
OTHOIIEHHsI OTCYTCTBYIOT. HacneacTBeHHBIH JOroBop ke cam
1o cebe mpeayCcMaTpUBAET BHIIOJIHEHNE HACTIEIHUKOM OTIpe/e-
JICHHBIX JICUCTBUI MMYIIECTBEHHOTO WIIH YK€ HEMMYIIESCTBEH-
Horo xapakrepa. OgHako, o MHeHHIO HoTapuyca E. A. beno-
OTYEHKO, HACJIEJICTBEHHBII JJOrOBOP MOYKET ¥ BOBCE HE MPEIyC-
MaTpHUBATh BHIMOJIHEHHE KAKUX-TTHO0 IeHCTBUI HACIeTHUKAMH,
3aKTIOYUBIIUMH ero [ 14].

8. IIpunyun yuema 3KoHOMUYECKU 0OOCHOBAHHBIX UHNIC-
pecos cmopon — 3TO TIPUHIMI AJEKBAaTHOCTH JOrOBOpPA €ro
HKOHOMHMYECKOH CYIIHOCTH: B JIOTOBOPE CTOPOHBI JOJIKHBI
CTPEeMUTHCSI K OalaHCy CBOMX 3KOHOMUYECKHX HHTEPECOB U
obecrieueHus1 MyOIMYHBIX WHTEPECOB. BronHEe ecTecTBEHHO,
YTO, 3aKJII0Yasi KaKoe-muOo COIVIAllleHUe, CTOPOHBI UCXOJST
MIPEXE BCEr0 M3 CBOMX MHTEPECOB, CTPEMSCHh BBHIHECTH MaK-
CUMaNBHYIO BbIToy. OJJHAKO, TI0 HAIIEMY MHEHHUIO, HE TOJIBKO
9KOHOMHYECKUI HHTEPEC MOXKET SIBIATHCS LIEIbI0 CTOPOH. YTO
KacaeTcs HaCJIeACTBEHHOTO JJOrOBOPA, TO MHTEPECH HACIIETHH-
KOB SIBJIAIOTCS JOCTATOYHO NMPO3aMYHBIMU: [TOJY4YEHHE HACIEe-
CTBa, KOTOPOE TaK WJIM MHAYe MOYKHO CBECTH K JICHE)KHOMY
SKBUBAJIEHTY. BbIroga ’xe Hacienofaresss HE BCErJa MOXKET
CBOJMTBCSA K JCHEKHOMY 3HAMEHATEJNIO, MCXOIS U3 YCIOBHS
0 BBITIOJTHEHHUH JISWCTBU HEMMYIIIECTBEHHOTO XapaKTepa.

9. Ilpunyun yuema u yeasxccenus 00CMUZHYMBIX CO21A-
wienuit “Pacta sunt servanda” — 002060pul donicuwvl coonio-
dambwca. HepgomycTuMo npu3HaHue 10roBopa HE3aKI0UEHHBIM
1o (GopMaIbHBIM OCHOBAHUSAM M HEIOMYCTHMO INPEKpalleHHue
JIOroBOpa B OJHOCTOPOHHEM IIOPSZIKE, 33 MCKIIOUEHUEM CIIy-
yaeB, ykazaHHbIX B [ K P®. [lo nammemy MHeHHIO, MOZIETH POC-
CHIICKOT0 HACJEICTBEHHOTO JOroBOpa emie He BhIpaboTana
JOCTATOYHON CHCTEMBI rapaHTHH, KoTopas Obl oOecreunBana
coOIr0/IcHHe MHTEpecoB o0enx cropoH. [Ipobiema onsTh ke
3aKJII0YAaeTCd B PE30HAHCE MEXKAY 00ECIeueHHEM pPaBEHCTBA
CTOPOH U COOJIOJICHNUS TPUOPHUTETA BOJIM HACTIEIOAATEIIS.

10. IIpunyun yuema nednazonpuamuozo cme4enus 06cmo-
AMeNbCME NOAPa3yMeBaeT He0OXOAUMOCTh IPUHUMATh KaK OCBO-
00XJeHNE OT OTBETCTBEHHOCTH OOCTOSITEIECTBA HEMPEOI0TMMOM
CWIbl U JI0OOPOCOBECTHO IepecMaTpHBaTh YCJIOBHUS JOIOBOPA
B CJIyuasiX, KOrJia K3MEHEHHE 00CTOSITEIbCTB JIeIaeT I0roBop Oec-
CMBICJIEHHBIM JUIS OJIHOM M1 00€HX CTOPOH.

11. Ilpunyun cnpageonueocmu 002060pa TIPUMEHSET-
csl KaK 3allUTa WHTEPECOB CJIa00il CTOPOHBI IyTEM HMIIepa-
TUBHBIX OTPaHUYCHUH, KacaIOMUXCA CONEPIKAHUSA JOrOBOpA.
Cyl1iecTBOBaHHE HMIICPATUBHBIX HOPM OOYCIIOBJICHO HE00-
XOAMMOCTBIO 3AIUTHI TYOIHYHBIX HHTEPECOB MM HHTEPECOB
c1a00it CTOPOHBI JIOTOBOPA.

12. Ipunyun neusbexcnocmu omeemcmeennocmu. Kpenu-
TOp BIIpaBe TPeOOBaTh YIUIATHI HEYCTOMKH, ONMpPEEICHHON 3aKo-
HOM, HE3aBHCHMO OT TOT0, IPEAYCMOTPEHA JIN TaKasi 00s13aHHOCT.
Ecnu taxast ¢popma 0TBETCTBEHHOCTH, KaK HEYCTOHKa, HE YCTAHOB-
JICHa B JIOTOBOPE, TO OHA MPUMEHSIETCS 110 3aKoHy (cT. 332 'K PD).
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13. Ilpunyun evibopa adekeammnozo cnocoba npPagoeoil
3auwumol. B ciaydae, korjga HaJulexxallee HCIIOJIHEHHUE 3aTpyIHe-
HOo, 'K P® mpemnaraer criocoObl npekparieHnsi 00s3aTebCTB:
OTCTYITHOE, HOBAIIHSI, 3a4€T BCTPEYHBIX TpeOOBaHMH U T. 1I. [15].

14. IIpunyun cmadounsnocmu ycnosuit. K norosopam npume-
HSIETCS CIIeTyIoIee 00I1ee MPABUII0 — «3aKOH 00pPATHOW CHJIBI HE
HMeeT», YTO, HECOMHEHHO, MPUIAET YCTOWYMBOCTD IPAXKIAHCKO-
My obopoty. Ecin mocne 3akiaioueHus 10roBopa MPHHAT 3aKOH,
YCTAHABJIMBAIOIMN 00s3aTeNbHBIE JUISI CTOPOH WHBIE INPABUIIA,
4eM Te, KOTOpbIE JeHCTBOBAIN MPH 3aKII0OYEHUH JI0rOBOPa, YCIIO0-
BUS 3aKJTIOUYEHHOTO JIOTOBOPA COXPAHSIOT CHILY, KpOME CIIydaeB,
KOI'J]a B 34KOHE YCTaHOBJIEHO, YTO €ro JeHCTBUE PACIIPOCTPaHsICT-
Cs1 Ha OTHOLIIECHNS, BO3HUKILKE U3 PaHee 3aKII0YEHHBIX IOTOBOPOB
(1. 2 ct. 422 T'K P®). D10 3HAYUT, YTO TOCIIEAYIONINE U3MEHEHHS
B 3aKOHOJIATEJILCTBE HE MOI'YT U3MEHHUTh YCJIOBHI 3aKITFOUCHHBIX
JIOTOBOPOB. BMecTe ¢ TeM MOTpeOHOCTH JabHEHINEro pa3BUTHs
IPKIAHCKOTO0 000pOTa MOT'YT HATOJIKHYTHCSI HA TaKUE HPEIT-
CTBUSI, KOTOPBIE 3aJ0KEHBI B YCIOBHSX 3aKIFOYEHHBIX JIOTOBO-
PpoB. B nensix npeogosnenus 3Tux npensrerBuii 1. 2 cr. 422 'K PO
NpeyCMOTPEHa BO3MOXKHOCTh M3MEHEHHsI YCIIOBUH yiKe 3aKIIIo-
YEHHBIX JIOTOBOPOB ITyTeM BBEICHMS OOS3aTENIbHBIX IS y4acT-
HUKOB JJOrOBOpa IpaBHJl, 0OpaTHasi CHila KOTOPBIX YCTaHOBJICHA
3aKOHOM. VIHbIEe NPaBOBBIC aKThI HE MOTYT JICHCTBOBATH C 0OpaT-
HOM CHJIOH B OTHOILIECHHH 3aK/IIOYEHHBIX JIOTOBOPOB.

K oOs3aTenscTBaM, BOSHUKAIOIIMM M3 JI0TOBOPA, IPHMe-
HAIOTCS 00IIMe MOJIOkKEHUsI 00 00s3aTeNnbCTBaX, €Clii HHOE He
IIPEAYyCMOTPEHO OOLIMMHU IIPAaBUJIAMU O JOTOBOPAx M IIpaBHJIa-
MH 00 OTJENBHBIX BUIaX J10roBopoB (1. 2 u 3 ct. 420 'K PD).

Mertoponorusi. Mzyuenue ykazaHHOM Te€MbI IIPENIOIAraio
HCTIONIB30BAHNE CIIEAYIONINX METOIOB!

— aHAJNIM3A;

— CHHTE3a;

— JIOTUYECKHUI METOJI UCCIIETOBAHMSL.

[IpumeHeHne yKa3aHHbIX METOLOB OCYLIECTBISUIOCH CUCTE-
MaTHYECKH, HAUMHAS C U3YUEHHs COCTOSHUS POOIEMBI B HAYd-
HOM JIUTEepaType U npase, IpU ONpPEEICHUH KIIIOYEBbIX ITOHS-
THH HMHCTUTYTa HACJIEJCTBEHHOTO JOTOBOPAa M MPHHIHUIIOB,
C Y4eTOM KOTOPBIX OCYIIECTBIISIETCSI €0 IPAaBOBOE PETyINpO-
BaHHUE, IPY AaHATIHU3€ HAYYHOW M HOPMATUBHOM Oa3bl.

[Ipu mHTEpHIpeTanuy MOJyYeHHBIX PE3yJILTATOB OBUI IPO-
BeleH aHaIM3 U CcHcTeMaTu3anus o0padoTka MaTepuaoB
1 pe3yJIbTaTOB UCCIICIOBAHUI, pe3yJIbTaThl 0000IIEHBI U CPOp-
MYJIUPOBAHbI BEIBOBI.

CIIMCOK HCTOYHHUKOB

Pe3yabTaThl. B mporecce nccneaoBanus TEMbI BBISICHIIIH,
YTO MPEJCTaBIsIeT COO0 HACIIEICTBEHHBIN JOTOBOP KaK HHCTH-
TYT HACJIEJICTBEHHOTO MpaBa, M ONMPEACIIIN ero cyTh. Hacnen-
CTBEHHBIH IOTOBOP KaK eIlle OHO M3 OCHOBAHUI HACIIEIOBAHHMS
CTPOUTCS Ha OOIIETPABOBBIX M OTPACIEBBIX MPUHIIANAX, TPH-
CYIIMX HACJEICTBEHHOMY IIPaBy, M NPEIOCTABISCT JOMOIHH-
TEeJIbHBIE BO3MOXKHOCTH M BBIOOp CIOCO0A Mepeiavyd UMylile-
CTBa HACJIEAOATElNs B CIIydae ero CMEpPTH.

OnHaKo, ¢ y4eTOM JIOTOBOPHOM KOHCTPYKIMH YKa3aHHOTO
HHCTUTYTaA U PE3YJIbTATOB BJIMAHUA HAa €TI0 pa3BUTUE OTpaciic-
BBIX ITPUHIMIIOB HACIEICTBEHHOTO TIpaBa, MpeajaraeM paspa-
00TaHHYIO KJIACCH(DUKAINIO OTPACIEBBIX PHHIIUIIOB HHCTHTY-
Ta HACJIEACTBEHHOTO JOTOBOPA: IIPHHIIMIIBI CBOOOBI I0TOBOPA,
PaBEHCTBA YYACTHHKOB pETyIHPYEMbIX OTHOIICHHH, HeIo-
MYyCTUMOCTH KaKOTO-THO0 MPOU3BOJIBHOTO BMEIIATEIHCTBA
B YacTHBIE JieNa, JOOPOCOBECTHOCTH CTOPOH IPH 3aKITIOYESHHN
JIOrOBOpa, HEU3MEHHOCTH JIOTOBOPA, CBOOOBI B (OPMYIHPO-
BaHUM YCJIOBHIA JoroBopa, Conventio facit legem — corna-
[ICHHE CO3/aeT MPaBO, yueTa SKOHOMUYECKH OOOCHOBAHHBIX
HMHTEPECOB CTOPOH, y4eTa U YBAKCHHUS JOCTUIHYTHIX COTJIalIe-
HUii Pacta sunt servanda, yaera HeOIarONpHIATHOTO CTECUCHHS
00CTOSATENBLCTB, CHPABEJIMBOCTH JIOTOBOpPA, HEU30EIKHOCTH
OTBETCTBEHHOCTH, BBIOOpa aJICKBaTHOTrO crocoba IMpaBoOBON
3aIUThI, CTAOUILHOCTH YCIOBHIA.

IenecooOpa3HOCT  pa3pabOTKH  TakoW  KJIACCH(DUKAIMN
BUJIUTCSL B TOM, YTO JIaHHBIC IPUHIIATIGI TO3BOJIIT MPUIATh Ipa-
BOBOMY PETyJIMPOBAHUIO HAYYHOCTH, ITOBBICUTEL €I'0 PE3YJIbTaTUB-
HOCTb, CIOCOOCTBOBATH IOPUIHIECKOMY 3aKPEIUICHHIO HE TOIBKO
TOTO, YTO YK€ CIOKHIOCh B COLHAIBHBIX OTHOIICHHUSX, a TAKKE
COBEpIIICHCTBOBATD U IaTh TOCYIapPCTBY BO3MOXKHOCTH ITPABUIIBHO
Y TUIAHOMEPHO BO3/ICHICTBOBAThH HA OTHOIICHHS MPAXKIAH.

BriBoa

[TpuHUUIIBI IpaBa UIPAIOT POJIb OPUCHTHPOB B HOPMHUPOBA-
HuH npaBa. OHM ONPENENSIOT IIyTH COBEPIICHCTBOBAHUS TIpa-
BOBBIX HOPM, BBICTYyMasi JijIsl 3aKOHOJATENS B KaYeCTBE PYKO-
BOJSIILNX UICH, SBISIOTCS CBA3YIOLIMM 3BEHOM MEXy OCHOB-
HBIMH 3aKOHOMEPHOCTSIMH Pa3BHTHS H (YHKIMOHUPOBAHHMS
00111ecTBa ¥ IPABOBOI CHCTEMBI.

Cunraem, uro Onarojaps YKa3zaHHOW KJIacCU(HKAIN
MPUHIIMIIOB HHCTUTYTAa HACIEACTBEHHOTO JOTOBOPA, MPaBOBast
cucTeMa cCMOXeT d()(PEKTUBHO aIalTUPOBATHCS K BAKHEHIINM
MHTEpecaM M TOTPEOHOCTSIM YeIOBEeKa 1 00IIEeCTRa.
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HNEPEXOJX OT TOCYAAPCTBEHHOI'O PEI'YJIMPOBAHUSA K CAMOPETI'YJIMPOBAHUIO
C HEPEJAYEHN KOHTPOJIBHO-HAJ/I3OPHbBIX ® YHKILIUHU
CAMOPEI'YJIUPYEMbBIM OPITAHU3AIIUAM

5.1.2 — I[Iy6au4Ho-1paBoBbIe (TOCYJapCTBEHHO-IIPABOBLIE) HAYKU

Annomauusa. B cmamve paccmampusaiomest 0cobenHocmu
camopeynuposans 8 YCiosuax nepexood om 20Cyoapcmeer-
HO20 pe2yIuposanuss ¢ nepeoadell Camopeyiupyemvim OpeaHi-
3aYusiM KOHMPONbHO-HAO30PHBIX QyHKyull. Aemopamu npoge-
OeH KOMNJIeKCHbIU AHANU3 CHeYUPUKU COBPEMEHHOU KOHYenyuu
passumusi uHcmumyma camope2ynuposanus 6 Poccuu. B xooe

© Keipnan M. I'., Jlanuna (Kyapsimosa) E. I1., 2023

uccne008anus pewensl 3a0a4u no paccMompenu 0c06eHHo-
cmetl UHCMUmyma camopecyiuposaniis, U3y4eHuio npasogoco
PecyIuposanus 0esamenrbHOCmy Camopecyiupyemvblx opeaHu3a-
Yutl, paccmMompenuro cnocobos obecnevenus MamepuaibHoll
0MBEMCmMEEeHHOCIU YTIeHO8 CAMOPE2YIUPYEMbIX OP2AHU3AYULL
neped nompebumensimu. Asmopamu 0OOCHOBAHA BANCHOCHIL
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